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Considerations Resulting in the  
Produce Operation Being Fully Covered

(continued)

Considerations Resulting in the  
Produce Operation Being Qualified Exempt

(continued)

�q  decision-making of both operations; or, if 

the day-to-day management of both LLCs is 

handled by the same owner in both businesses 

(making the other partners in the commodity 

crop LLC more like financial investors only) 

then they likely could be considered one farm 
operation and inseparable.

Even though the operations are separate 

LLCs, produce multiple food types with 

different day-to-day activities, and maintain 

separate equipment, if the businesses are 

sharing management, some ownership, 

financial resources, employees, and other 

assets, then they could be so interconnected 

and financially interdependent that they could 

be considered one farm operation.

�q  The commodity crop and vegetable 

businesses may be considered two farm 
operations and separate if they maintain 

separate equipment, keep separate books, hire 

different employees or have separate payroll, 

and effectively manage the two operations 

separately. 

This effective separation of management 

is more likely if the co-partners of the 

commodity crop LLC do most of the day-to-day 

management separately from the sole owner 

of the vegetable LLC, and the sole owner of 

the vegetable LLC does most of the day-to-day 

management of the vegetable LLC separately. 

This likelihood increases if the LLCs have 

separate financing and are not interdependent 

upon each other for management, human 

resources, business assets, and day-to-day 

operations.

Even though they are operating on the 

same location under some shared ownership 

and other elements may overlap, for example, 

they share on-farm buildings, the LLCs could 

be considered two separate farm operations 

where financial, human resources, and day-to-

day business activities are separate. The more 

distinguishable the ownership, management, 

business assets, finances, and day-to-day 

operations are from each other, the more likely 

they are to be considered separate operations.
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Example #4: One Producer, Vegetable Farm with Non-contiguous Fields

One producer owns and operates a vegetable farm on two non-contiguous parcels (Field A and Field B) 

that are one mile apart. Field A has average annual sales of $400,000 and Field B has average annual 

sales $200,000. All sales, from both fields, are to qualified end users. The business structure has been 

set up with Field A as one LLC and Field B as a separate LLC.

APPLYING THE FACTORS TO THIS EXAMPLE

In this example, the owner of both LLCs is the same but the fields are non-contiguous. Despite being 

non-contiguous, the fields could be viewed as being in the "same general physical location" increasing the 

likelihood of the two LLCs being considered one operation, and therefore covered because the combined 

sales are over the threshold for a qualified exemption. If the fields are separate enough based both on 

geography and operational structure, then the sales from the LLCs could be considered as separate 

operations and both would be qualified exempt.

Considerations Resulting in the  
Produce Operation Being Covered

Considerations Resulting in the  
Produce Operation Being Qualified Exempt

The considerations for this scenario are 

likely the same as for the others listed, because 

the farm’s practical operation affects the 

coverage determination. If the operations share 

resources like bank accounts, market channels 

(even if the produce from one field is never 

combined with the produce from the other 

field), and have the same employees, then they 

could be considered one farm operation and 

inseparable.

Even though the operations are registered 

as separate LLCs, the fields are not contiguous, 

and they may be using separate on-site 

buildings, if the businesses are sharing 

management, financial resources, employees, 

and other assets, then they could be 

considered so interconnected and financially 

interdependent that they are one farm 

operation fully covered by the FSMA PSR.

It may be easier to show separation when 

an operation is producing on non-contiguous 

fields, since the distance may require that 

some activities be separate and therefore 

more distinguishable, especially if different 

equipment is kept at each location, the produce 

is never combined, and they utilize separate 

buildings at each field. The two vegetable 

businesses may be considered two separate 
farm operations and separate if they keep 

separate books, hire different employees or 

have separate payroll, and effectively manage 

the two fields separately.

Even though some elements overlap (for 

example, all produce is sold to the same buyer), 

the LLCs could be considered separate opera-

tions. The more distinguishable the businesses' 

assets, finances, and day-to-day operations 

are from each other--and the farther away the 

fields are--makes this outcome more likely.
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Example #5: One Producer, On-Farm Restaurant and Produce Farm

One producer owns and operates a produce farm on a single contiguous parcel under one LLC. The farm 

has $400,000 in average annual produce sales. One-third of the sales are wholesale, and two-thirds 

are sold to a separate LLC that operates a restaurant on the farm. The producer is a co-owner of the 

restaurant LLC together with one other person. The restaurant has $200,000 in average annual sales.

APPLYING THE FACTORS TO THIS EXAMPLE

This example features a producer involved in a separate LLC that deals with some value-added processing 

—in this case, a restaurant. Because a majority of the farm’s produce sales are to the restaurant, a 

qualified end user, the producer is likely eligible for a qualified exemption. While unlikely, if the two 

entities are considered part of the same “operation,” then both the restaurant food sales and all the 

farm’s produce sales must be counted together, which would exceed the qualified exemption monetary 

threshold.

Considerations Resulting in the  
Farm Being Covered

Considerations Resulting in the  
Farm Being Qualified Exempt

The restaurant’s sales could be considered 

part of the farm’s total food sales, but that 

outcome is unlikely in this example. It is 

located on the farm, and there is some shared 

ownership. If the restaurant sourced all of its 

produce from the produce LLC, then that might 

suggest that they are part of one operation. 

However, more important than ownership 

is management; if the restaurant and farm 

management regularly assists or oversees 

the day-to-day activities of the other LLC, the 

two businesses would be considered more 

intertwined.

The restaurant LLC is likely to be considered 

two separate operations if the restaurant 

LLC acts independently from the farm. The 

daily operations of these two businesses 

are quite different, particularly where the 

management and human resources of the farm 

and restaurant do not overlap (e.g., different 

employees with different training). Additionally, 

if the restaurant only sources part of its raw 

ingredients from the farm, it is more likely 

to be independent. Finally, if the restaurant’s 

funding and operational costs are sourced 

and managed separately, it suggests stronger 

separation between the two LLCs.
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This material is based upon work supported by the National Agricultural 
Library, Agricultural Research Service, U.S. Department of Agriculture.

This document is for educational purposes only. It is not intended to serve as legal advice. Each operation and 
situation is unique, and state laws may vary. Accordingly, for legal assistance, you should contact an attorney 
licensed in your state.   

This fact sheet is part of a series on legal topics related to compliance with the FSMA PSR. To access additional 
resources, please visit go.uvm.edu/fsmafactsheets. If you would like to view the legal research and citations that 
inform this fact sheet, please contact CAFS@vermontlaw.edu. 

We also encourage readers to visit FDA’s website for additional information:  
www.fda.gov/food/food-safety-modernization-act-fsma/fsma-final-rule-produce-safety

Business Structure Takeaways
In conclusion, producers should not base their decision to form multiple legal entities based solely on the FSMA PSR, 
and should take into account other concerns when choosing a particular business entity or operational structure. 
Different entities have different attributes that may affect or benefit farming operations. For example, there may be 
tax, liability, risk management, labor, succession planning, or capital improvements and other cost implications where 
there are multiple businesses or when assets are kept separately.  Additionally, the documentation and fee requirements 
vary depending on entity type and the state where the business is formed. Finally, there may be long-term estate or 
succession planning objectives that require or would benefit from a specific business structure. Producers should 
consider the overall needs and goals of their operation when choosing how and when to form a legal business entity.


